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On February 28, 2005 SEI convened two panels consisting of government, business, and NGO representatives to share perspectives on the regulatory and business drivers behind multi-pollutant legislation, and on the alternative methodologies for allocating emission allowances.  Panelists for the first session, “Regulatory and Business Drivers for Multi-Pollutant Legislation,” included:

· Suellen Keiner, Director, Center for the Economy and the Environment, National Association of Public Administration (NAPA)

· Jeanette Pablo, Consultant, Xcel Energy

· Peggy Duxbury, Director, Government and Environmental Affairs, Calpine

· Elizabeth Thompson, Legislative Director, Environmental Defense

Rob LaCount, Director of Cambridge Research Energy Associates, moderated both panels.  LaCount began the first session by highlighting some of the overarching issues which define the current context of the multi-pollutant debate.  He reviewed the results of past Environmental Protection Agency (EPA) programs to reduce sulfur dioxide, nitrogen oxide, and mercury.  He also provided a comparison of the percentages of the installed U.S. power generation capacity deriving from coal-fired, nuclear, and natural gas plants relative to these industries’ contribution to the total electricity produced within the country.            

Suellen Keiner of the National Association of Public Administration (NAPA) focused her discussion on the findings of a 2-year study conducted by NAPA regarding the problems and prospects of the New Source Review (NSR) program.  Congress created the NSR program as part of the 1977 Clean Air Act Amendments to ensure that new or modified factories, industrial boilers, and power plants would run cleaner.  According to Keiner, NAPA found that while the Clean Air Act has been effective for new sources built, the results for existing sources have been lackluster.  Her organization identified the following problems with NSR:  

1. Older facilities have incentives to run on unclean capital under the NSR program, which has resulted in the non-achievement of emissions reductions from these sources.  2.  The goals of NSR are hindered by administrative complexities, including problems of enforcement due to self-policing, avoidance of implementation caused by legislative loopholes, and lack of uniformity and accountability due to data gaps.  

Keiner added that in order to revamp the NSR system, NAPA has recommended that: 1) incentives for older facilities to run on outmoded equipment be eliminated; 2) the link among state information systems be improved; and 3) the EPA establish clearer guidelines on compliance issues.  

Following Keiner’s presentation, Xcel Energy’s representative Jeanette Pablo presented the company’s experience in the reduction of various pollutants and its view on potential multi-pollutant legislation.  Pablo began by reviewing two voluntary emissions reduction projects carried out by Xcel in Colorado and Minnesota.  According to Pablo, these initiatives brought about significant reductions in plant emissions for sulfur dioxide and nitrogen oxide in both states.  Additionally, Xcel achieved reductions in mercury, particulate, and carbon dioxide emissions through its Minnesota project.  Pablo stated that the cap-and-trade mechanisms of the Acid Rain Program in the Clean Air Act of 1990 have been cost-effective for Xcel, which achieved over 99% compliance at a cost savings of 75% compared to original projections.  Regarding Xcel’s view on multi-pollutant legislation, Pablo noted that Xcel supports the Clear Skies Act of 2005 because it employs mechanisms similar to the Acid Rain Program.  Finally, Pablo stated that Xcel and the rest of the power industry would support multi-pollutant legislation which provides meaningful reductions that go beyond the Clean Air Act; legislative certainty; proven regulatory reform; and cost effectiveness.  

A second business perspective was offered by Peggy Duxbury of Calpine, who detailed the power industry’s concerns regarding regulatory and legislative frameworks for pollution control.  Duxbury began her presentation by noting that in order to ensure effective regulatory frameworks that minimize the cost to industry, market-based mechanisms are preferred over command-and-control alternatives.  Duxbury also noted that pollution control regulations need to take a long-term and incremental approach, given that the factors of production within the capital-intensive power industry have a slower turnover rate.  
Duxbury added that the industry hopes to see more regulatory certainty and uniformity on a national level.  Although Calpine supports Senator James Inhofe’s (R-OK) Clear Skies Act, Duxbury added that her company feels that the input allocation alternative is not the best method for achieving reductions.  According to Duxbury, for Calpine input allocation is unsound because it does not reward companies which have already made investments to reduce their emissions at the front end.  Duxbury continued that the paradigm for multi-pollutant legislation should be to focus on results- via an output-based approach- rather than rewarding inefficiencies through input-based approaches.  In addition, Duxbury noted that Calpine believes that Clear Skies should include a periodic updating provision.  Periodic updating is a system whereby the baselines for determining how allocation credits are distributed are adjusted over time.  Duxbury noted that Calpine supports updating because it creates greater opportunities for new entrants in the power industry.  
Following Duxbury’s presentation, Elizabeth Thompson of Environmental Defense (ED) gave a strong critique of the Clear Skies Act (S. 131) of 2005.  Thompson stated that Clear Skies will only create greater rather than less uncertainty for private industry, mainly due to its unclear guidelines and the fact that it does not include a carbon mandate.  Thompson added that other negative aspects of S. 131 include that it would roll back timelines for compliance, change current classifications, reward inefficiency by forcing most of the energy fleet to buy allocation credits from less efficient power generators, and call for fewer reductions than the proposed Clean Air Interstate Rule (CAIR).  Regarding CAIR, Thompson mentioned that ED supported the rule going forward even though it isn’t perfect and could have been better. 
Q&A for Panel 1

Rob LaCount then introduced the Q&A session for the first panel. 

Darren Samuelson from Greenwire asked a question also focusing on the issue of allocation, asking Peggy Duxbury of Calpine about the company’s demand for allocation credits if it is already operating efficiently.  Duxbury responded that Calpine is a large generator and requires the credits to be able to run its entire power generation fleet.  According to Duxbury, under the input-based system Calpine must purchase from other generators which are far less efficient.  In addition, Samuelson asked Duxbury to respond to the following argument:  If emissions levels are capped nationally and targets will be met regardless of how credits are allocated, it should not matter which parties receive the credits.  Duxbury responded that companies which have already made investment decisions to implement cleaner generation plants should be acknowledged.  She added that good policy should recognize those utilities which in the last five to ten years have invested in cleaner production. 
Neil Numark of the SEI Board then posed the following 3-part question to the whole panel:  Why is clean air legislation needed now, if at all, especially given that NSR settlements are proceeding?  What is being addressed and not being addressed in the proposed legislation, in comparison with the proposed CAIR and mercury rules?  Is the Clear Skies bill better than other alternatives in terms of ensuring certainty for industry?   

Suellen Keiner of NAPA stated that the unsound policy of “grandfathering” can only be terminated through new legislation.  However, new legislation is not essential to revamp programs such as NSR, because there exist ways to accomplish the objectives administratively.  With regard to certainty, Keiner mentioned that many industries want to know if they need to factor-in a carbon reduction mandate into their long-term investment strategy.     

Jeanette Pablo stated that good legislation will provide certainty by fixing clear targets and timetables.  According to Pablo, a regulatory approach is less certain because it is vulnerable to being altered and to litigation.  Pablo also noted that the time is right for legislation because there are exciting prospects for the development of new technologies in the coming years.    

Neil Numark followed-up by asking how Clear Skies would provide incentives for technological development as opposed to other alternatives, such as the CAIR rule.  Jeanette Pablo responded that it is difficult to comment on Clear Skies because there have been so many revised drafts of the bill being considered over the last couple of years.  She recommended that stakeholders should look closely at the makeup of the legislation and evaluate if it is the best way achieve more cuts more efficiently.  

In response to Numark’s first question about the need for new legislation, Peggy Duxbury of Calpine stated that one reason for new legislation is to phase out the policy of grandfathering.  She also re-emphasized that it is important to create a new framework which includes periodic updating because “one shot allocation deals” are not sound policy for market-based allocation systems.  

Following Duxbury’s comments, Elizabeth Thompson of ED responded to Numark’s question about whether Clear Skies is better than other alternatives in terms of ensuring certainty for industry.  Thompson reiterated that without a carbon mandate, Clear Skies does nothing to increase certainty among the stakeholders in pollution reduction.  

Thompson’s comments concluded the first panel of the day.  Rob LaCount then proceeded to introduce the speakers for the second panel on “Allowance Allocation Alternatives,” which included:

· Dallas Burtraw, Senior Fellow, Resources for the Future (RFF)

· David Doniger, Policy Director, Climate Change Center, National Resources Defense Council (NRDC)

· Frank O’Donnell, Founder, Clean Air Watch 

· Randy LaBauve, Vice President, Environmental Services, Florida Power and Light (FPL)

· Robert Fabricant, Willkie Farr & Gallagher, LLP

· Mary Kenkel, General Manager, Federal Government Affairs and National Media, Cinergy

Dallas Burtraw of Resources for the Future initiated the second panel by providing an overview of the issues surrounding the restructuring of the electric power market.  Among all options, Burtraw argued that the market-based auction method for distributing allowances to achieve emission reductions is the best available alternative in terms of its cost-effectiveness and its provisions of incentives for technological change.  He also addressed concerns regarding compensation principles given different allocation systems.  Specifically, Burtraw mentioned that producers can be overcompensated and may end up as net winners from pollution reduction projects at the expense of the consumer.  

Following Burtraw’s presentation, David Doniger of the Natural Resources Defense Council (NRDC) provided the first NGO perspective on the topic of allowance allocation alternatives.  He began by emphasizing the need to include carbon in any multi-pollutant legislation.  According to Doniger, a carbon mandate is pressing because carbon dioxide does not degrade quickly like other pollutants in the atmosphere.  Next he spoke about the need to treat carbon differently under a cap-and-trade system, as the value of compliance costs for carbon is much higher than for other pollutants.  With regards to allocation alternatives, Doniger cited RFF research which shows that the ‘grandfathering’ alternative has led to windfall profits for utilities at the consumer’s expense, to the tune of tens of billions of dollars.  Finally, he mentioned specific purposes for which allowances should be used:  
· To promote cleaner generation, 
· To assist vulnerable workers and communities via transition assistance, and 
· To protect consumers by providing rebates for increased energy costs.  

Frank O’Donnell of Clean Air Watch then presented his NGO’s views on the issue of allocation and elaborated on his support for an auction system.  Similar to Doniger, O’Donnel argued that unless carbon is dealt with in Clear Skies, the legislation will not amount to successful policy.  He went on to discuss how the cap-and-trade system needs to be updated to make industry as efficient as possible.  In his opinion, giving the bulk of credits to inefficient generators under an input-based system, such a method “is like giving tax credits to those who drive SUVs.”  

Following O’Donnel’s presentation, Randy LaBauve of Florida Power and Light (FPL) provided the first utility perspective on allowance allocation alternatives.  LaBauve argued that output-based allocation mechanisms (with updating components) would be the most sound policy for a market-based allowance trading system.  LaBauve stated that with an input-based allocation system, more allowances are distributed to big polluters and less to those who are already operating cleaner units, forcing those who are more efficient to pay those who are less efficient to run their fleet.  According to LaBauve, the output-based method is preferable because those who produce the most electricity- rather than those who pollute the most- will receive the greatest number of credits, therefore rewarding efficiency rather than punishing it.  Updating is also positive for the industry, said LaBauve, because it will allow allocations to be adjusted to efficiency improvement, new facilities, and regional shifts in power generation.  Finally, LaBauve stated that FPL is disadvantaged in terms of its cost structure because of higher wholesale fuel costs in comparison to typical utilities that employ less clean technologies.  LaBauve noted that FPL’s customers are already paying the higher costs of implementing such new technologies.  

Mary Kenkel of Cinergy argued in favor of input-based allocation as the best alternative.  She argued that the input-based method benefits everyone because as a firm cuts its emissions by more than it is obligated, it can then sell extra allowances to other firms or use them at more expensive plants within its own fleet.  This offsets the costs that the firm has absorbed in making the reductions.  Kenkel went on to argue that output-based allocation implies great wealth transfers from coal plants to nuclear, gas, and renewable facilities.  These cleaner facilities will receive more allocation credits under output-based allocation, which will have to be purchased by the operators of coal-fired plants.  Kenkel commented that this system would not be desirable because all power sources, not exclusively coal, have some negative impact on the environment.  Why then should these industries be rewarded at the expense of the coal fleet?                    

Q&A for Panel II:

Rob LaCount provided a brief summary of the statements and asked the panel to clarify and expand upon how new sources should be addressed and the prospects of input versus output-based allocation approaches.     

Dave Doniger reiterated that Congress needs to pay attention to how consumers will be affected by the allocation alternatives.  The historical input-based approach has led to radical overcompensation of coal plants, while an output-based approach would also produce the same windfall profits for cleaner generation facilities (i.e. nuclear and natural gas).  He mentioned that different segments of industry are now chasing these windfall profits through lobbying for one alternative or another based upon which sources they use to run their plants.  Electricity prices will follow the value of allowances in competitive states, with bigger rate increases than is warranted for increased control costs.    

Randy LaBauve stated the input-based approach amounts to a subsidy for plants that have not been updated, which decreases the profitability of those who have already invested in cleaner generation technologies.  He suggested that it would be unsound policy if the plants that are already running cleaner had to compensate those that are just now trying to control their pollution.  

Mary Kenkel responded to LaBauve’s comment by stating that receiving a flow of windfall profit under output-based allocation will not promote those who benefit to update or run cleaner facilities.  Output-based allocation over-compensates cleaner generating utilities at the expense of coal plants which lose credits that would help them to reduce pollution, she argued.  She stated that in the Midwest consumers are dependent on coal, and should not be penalized for decisions made in other parts of the country to run on other sources.

LaBauve rebutted by stating that FPL already made decisions on behalf of its customers to replace old generation methods and that the customers are paying higher rates for these changes.  Other regions should follow this lead and make decisions to run cleaner, he suggested.  he added that the input-based approach of Clear Skies is estimated to cost $2.00 per megawatt-hour for the basic coal plant, while Charles River Associates reports that an output-based standard will cost the basic coal plant $3.70 per megawatt-hour, motivating investment in cleaner generation.  LaBauve suggested that FPL’s customers are already paying part of this $1.70 difference for the changes that the company had made in its power generation fleet.  For this reason, he argued that awarding more credits to utilities like FPL is sound policy to help shoulder the cost of emission reduction.    

Neil Numark closed the second panel discussion by expressing appreciation to the panelists for articulating the range of views on allocation alternatives.  He noted that although there were more speakers favoring the output-based approach due to several advocates of the input-based approach being unable to participate, Kenkel ably represented the input-based approach and her presentation was particularly valuable in reflecting the range of perspectives on the issue.       

